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STATEMENT OF QUESTION PRESENTED 


The question presented is whether, under Section 103 of 
Title 13 of the District of Columbia Code, defendant for¬ 
eign corporations which have no places of business or resi¬ 
dent agents in the District and are not “doing business*’ 
in the District, but which, through their authorized repre¬ 
sentatives, enter into a contract in the District that is sub¬ 
stantially performed here, may be brought before the Dis¬ 
trict courts as to a suit growing out of that contract by 
means of service of process upon those agents who had 
signed the contract even though they also acted as the 
Washington attorneys for the foreign corporations. 
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W1CA, INC., Appellant , 

v. 

W WSW, INC., and WEBB, INC., Appellees. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF OF THE APPELLANT 


I 

JURISDICTIONAL STATEMENT 

This is an appeal from an order (Joint Appendix, page 
22) entered by the United States District Court for the 
District of Columbia on January 23, 1951, granting appel¬ 
lees* motion to quash the service of process on the ground, 
inter alia, that the appellees were not doing business in the 
District of Columbia. (Appx. 23.) The District Court 
had jurisdiction of the case under the provisions of Sections 
301 and 306, Title 11, of the District of Columbia Code. 
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Inasmuch as there could be no valid service of summons 
in accordance with the opinion and order of the District 
Court that order constituted a final decision. Notice of 
appeal (Appx. 23) was filed on February 21,1951, and the 
record was filed in this court on March 1,1951. This court 
has jurisdiction of the cause pursuant to the provisions of 
Title 28 of the TJ. S. Code, Section 1291. 

n 

STATEMENT OF THE CASE 

The appellant, WICA, Inc., is an Ohio corporation with 
its principal place of business in Ashtabula, Ohio, where 
it operates Radio Station WICA. Appellee W WSW, Inc., 
is a Pennsylvania corporation with its principal place of 
business in Pittsburgh, Pennsylvania, where it operates 
Radio Station W WSW. Appellee WEBR, Inc., is a New 
York corporation with its principal place of business in 
Buffalo, New York, where it operates Radio Station WEBR. 
Neither appellee has any place of business or resident 
agent in the District of Columbia. (Appx. 2, Par. 1.) 

During the year 1946 there was concluded before the 
Federal Communications Commission a consolidated hear¬ 
ing involving applications for changes in the facilities of 
the radio stations operated by appellant and appellees 
herein. The Commission proposed to grant appellant’s 
application and to deny the applications of appellees. 
Thereafter, at the request of the Commission, the parties 
entered into negotiations looking toward the use of direc¬ 
tional antenna systems by each station that might permit 
the operation of all three. Because of the fact that it was 
found necessary for appellant to install a four-tower direc¬ 
tional system (instead of the simple two-tower system 
specified in the application which the Commission proposed 
to grant) involving the purchase of additional land and the 
construction of a new transmitter building at a new loca¬ 
tion in order to permit appellees’ operations, appellees 
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agreed to pay the additional expense of appellant’s in¬ 
stallation. (Appx. 3, Pars. 2-4.) 

By (1) letter dated January 20,1947, signed by Paul M. 
Segal and Louis G. Caldwell, representing appellees 
WwSW, Inc., and WEBB, Inc., respectively, addressed to 
appellant’s representative, and by (2) appellant’s reply 
of January 21st, followed by (3) Paul M. Segal’s reply 
of January 22d, the agreement was considered consum¬ 
mated and was in the light of the equitable necessity for 
appellees to reimburse appellant for the additional cost 
which it would incur by installing a four-tower array, in¬ 
stead of the originally specified two towers, in order to 
permit the operation of WWSW and WEBB as desired 
by appellees. (Appx. 4, Par. 5.) 

Paul M. Segal, who signed the agreement on behalf of 
WWSW, Inc., is a member of a Washington law firm which 
is retained by that corporation on a regular annual basis 
to represent it before the Federal Communications Com¬ 
mission. (Appx. 11.) In addition he was specifically au¬ 
thorized to prosecute the WWSW application for better 
facilities before the Commission, and it was in connection 
with this proceeding that the agreement was executed by 
him on behalf of WWSW, Inc. (Appx. 19.) 

Louis G. Caldwell, who signed the agreement on behalf 
of WEBB, Inc., is a member of a law firm that is retained 
by that corporation on a regular monthly basis for the per¬ 
formance of certain routine duties. When matters beyond 
the purview of the retainer arise, an additional authoriza¬ 
tion is obtained and a separate charge made for the non- 
retainer work. (Appx. 9, 14, 16-17.) All acts done for 
WEBB herein were done pursuant to this employment 
agreement. (Appx. 17-18.) 

The agreement among the parties provided that the ap¬ 
pellees would make an initial payment of $25,000 to appel¬ 
lant upon the granting of all three construction permits, 
and that thereafter, immediately upon the completion of 
construction, appellees were to reimburse appellant in 
certain other respects. (Appx. 4, Par. 6.) There was no 
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provision for the ratification or confirmation of the agree¬ 
ment The initial payment of $25,000 was made in Janu¬ 
ary, 1948, by appellees through their Washington attorneys 
and agents to appellant’s Washington attorney and agent 
(Appx. 5, Par. 7.) 

After completion of the WICA construction it was found 
that the excess costs for which appellant was entitled to 
reimbursement from appellees under their agreement 
totalled $23,310.25, of which sum $4,884.92 represented the 
cost of dual over single phasing and coupling equipment 
On June 20, 1949, appellee WWSW, Inc., sent appellant a 
check for this latter sum. The balance of $18,425.33 re¬ 
mained and still remains unpaid. (Appx. 5, Pars. 9-11.) 

On September 13, 1950, appellant filed its complaint for 
damages for breach of contract against appellees in the 
District Court of the United States for the District of 
Columbia in the sum of $18,425.33 with interest at 6% from 
May 2, 1949. (Appx. 2.) Service of process upon appel¬ 
lees was had by serving Louis Gk Caldwell as agent for 
WEBB, Inc., and Paul M. Segal as agent for WWSW, Inc. 

Appellees filed a motion to quash the service of process. 
(Appx. 6-8.) Upon argument before Judge Charles F. 
McLaughlin on January 17, 1951, the court that day sus¬ 
tained the motion, holding that the term “transact busi¬ 
ness” as used in the second paragraph of Section 103, Title 
13, of the D. C. Code has the same connotation as the term 
“doing business” as used in the first paragraph, and that 
when the attorneys who represented WWSW, Inc., and 
WEBB, Inc., before the Commission signed the agreement 
in question they did not become agents within the meaning 
of the second paragraph “so as to cause service upon them 
to constitute service in the event it should be established 
that the corporations were doing business.” (Appx. 21-22.) 
On January 23, 1951, the court entered an order granting 
the motion to quash service of process. (Appx. 22.) 

Inasmuch as appellant admits that appellees were never 
“doing business” in the District no service upon them 
would be effectual under the ruling of the lower court. The 
order granting the motion to quash service was, therefore. 
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a final decision insofar as the proceeding before the court 
was concerned. Accordingly, appellant noted its appeal 
herein on February 21,1951. (Appx. 23.) 

m 

STATUTE INVOLVED 

The only statute involved in this proceeding is Section 
103 of Title 13 of the 1940 Edition of the District of Co¬ 
lumbia Code, being the Act of March 3,1901,31 Stat. 1419, 
ch. 854, § 1537, as amended by the Act of June 30, 1902, 
32 Stat 544, ch. 1329, when the second paragraph was 
added, and as amended in a minor respect by the Act of 
February 1, 1907, 34 Stat 874, ch. 445. The Section now 
provides: 

“In actions against foreign corporations doing busi¬ 
ness in the District all process may be served on the 
agent of such corporation or person conducting its 
business, or, in case he is absent and can not be found, 
by leaving a copy at the principal place of business in 
the District or, if there be no such place of business, 
by leaving the same at the place of business or resi¬ 
dence of such agent in said District and such service 
shall be effectual to bring the corporation before the 
court. 

“When a foreign corporation shall transact business 
in the District without having any place of business or 
resident agent therein , service upon any officer or agent 
or employee of such corporation in the District shall 
be effectual as to suits growing out of contracts en¬ 
tered into or to be performed, in whole or in part , in 
the District of Columbia or growing out of any tort 
committed in the said District. 9 * (Emphases supplied.) 

IV 

STATEMENT OF POINTS 

The following points, upon which appellant relies, are 
confined exclusively to the interpretation of the second 
paragraph of Section 103 of Title 13 of the 1940 D. C. Code 
as applied to the facts of this case: 
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1. A foreign corporation, which has no place of business 
or resident agent in the District, need not be ‘‘doing busi¬ 
ness” in the District, but need merely “transact business” 
here in order to make service upon it effectual to bring the 
corporation before the District of Columbia courts. The 
single contract executed by appellees in the District and 
substantially performed by them here constituted a trans¬ 
action of business in the District within the contemplation 
of the Code provision. 

2. When an attorney for a foreign corporation is clothed 
with sufficient authority to empower him to sign a contract 
in the District on behalf of the corporation and to bind the 
corporation thereto without the necessity of ratification or 
confirmation on its part he becomes an agent within the 
contemplation of the Code provision so as to make service 
upon him effectual to bring the corporation before the Dis¬ 
trict of Columbia courts as to a suit growing out of that 
contract. 


V 

SUMMARY OF ARGUMENT 

Point 1. The statute involved concerns two distinct 
types of foreign corporations—one that is doing business 
and one that is merely transacting business within the Dis¬ 
trict. A transaction such as the contract herein executed 
by appellees in the District is sufficient to bring them within 
the purview of the second category. 

Point 2. When the additional authority given appellees 
to their Washington representatives to prosecute their ap¬ 
plications for improved radio facilities was recognized as 
adequate to constitute those representatives agents for the 
purpose of binding appellees to the contract in suit, their 
agency was clearly established and service upon them was 
effectual to bring appellees before the District courts. 
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VI 

ARGUMENT 


Point 1. The contract in suit was a transaction of busi¬ 
ness in the District within the contemplation of the Code 
provision and made service upon appellees effectual to bring 
them before the District courts. 

Section 103 of Title 13 of the 1940 D. C. Code concerns 
two distinct types of activities by a foreign corporation. 
The first paragraph concerns a foreign corporation that 
is “doing business” within the District, in which case serv¬ 
ice may be had upon the agent or person conducting the 
business, or by leaving the summons at the place of busi¬ 
ness or at the residence of the agent. In other words, as 
stated by this Court in Goldberg v. Southern Builders, Inc. 

(July 10,1950), 87 U. S. App. D. C.-, 184 F. (2d) 345, 

346, this paragraph applies to foreign corporations that 
carry on a “consistent pattern of regular business activ¬ 
ity” in the District Jurisdiction thus acquired is acquired 
for dU purposes . 

The second paragraph, on the other hand, concerns a 
foreign corporation that is not “doing business” within 
the District—one, to use the language of this Court in the 
Goldberg case, supra, whose “contacts with the District 
are only casual and irregular, and thus not sufficient to 
bring it within the ambit of the first paragraph”. In such 
a case the foreign corporation need only “transact busi¬ 
ness” in the District Then service may be had upon any 
officer, agent, or employee in the District as to suits arising 
out of contracts entered into or to be performed, in whole 
or in part, in the District or as to torts committed here. 
Jurisdiction thus acquired is acquired only for the limited 
purpose of the specific contract or tort involved. 

Similarly, this Court, in Hoffman v. Washington-Virginia 
Railway Company (1916), 44 App. D. C. 418,422, took occa¬ 
sion to comment that in the second paragraph “Congress 
clearly has recognized the distinction made by the Supreme 
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Court of the United States between the doing of business 
within a state at a place regularly established therefor, 
and the intermittent transaction of business through agents 
who come and go.” 

In the case at bar the appellant admits that appellees are 
not and never were “doing business” within the District. 
And appellees admit that they entered into the contract in 
suit in the District, which contract was substantially per¬ 
formed here. There has never been any denial that this 
was a transaction of business in the District. It certainly 
is just as much a transaction of business as was the distrib¬ 
utor contract which was so held by this Court in CarroU 
Electric Co. v. Freed-Eisemann Radio Corporation (1931), 
60 App. D. C. 228, 50 F. (2d) 993, where service upon a 
salesman employee was held valid under the second para¬ 
graph of the statute. However, in the case at bar, the lower 
court, in complete disregard of the plain wording of the 
statute and of the clear and careful analysis of the pro¬ 
vision by this Court, elected to adopt the prior view of the 
lower court in Bilbrey v. Chicago Daily News (1944), 57 F. 
Supp. 579, that “the term ‘transact business’ has the same 
connotation as the term ‘doing business(Appx. 21.) 
i Obviously, the position of the lower court nullifies the 
dear intent of Congress in 1902 in enacting the second 
paragraph of Section 103. It nullifies both the quantitative 
and qualitative distinctions between the two paragraphs as 
recognized by this Court in the Goldberg case. Further¬ 
more, if the fact of “doing business” must be established 
in any event, the simpler service provided by the first para¬ 
graph would generally be preferred rather than the per¬ 
sonal service required by the second paragraph. 
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Point 2. The attorneys and agents who signed the con¬ 
tract on behalf of appellees and hound them thereto with¬ 
out tiie necessity of confirmation or ratification were agents 
within the contemplation of the Code provision, and service 
upon them was effectual to bring appellees before the Dis¬ 
trict courts. 

The second paragraph of Section 103 provides for serv¬ 
ice upon “any . . . agent” of a foreign corporation not 
having a regular place of business or a resident agent in 
the District When the question of agency under this pro¬ 
vision was considered by this Court in Berkeley v. CuUey 
(1914), 42 App. D. C. 140,145, this observation was made: 

“. . . The general custom is not important, if the 
agency can be established in this particular transac¬ 
tion. It will be observed that the statute is not con¬ 
fined to general agency or an established custom of 
doing business, but it applies to a suit growing out of 
a contract ‘entered into or to be performed, in whole 
or in part, in the District of Columbia.’ ...” (Em¬ 
phasis supplied.) 

This clearly means that the person who possesses authority 
to bind his principal to a contract in the District and does 
just that establishes his agency to an extent sufficient to 
constitute him an agent for the purpose of service under 
the Code provision. 

Other jurisdictions have held to similar effect. In 
Forbes v. Kingan & Co., 174 S. C. 24, 176 S. E. 880,882, the 
South Carolina Code (1932, Sec. 434, Par. 1) providing for 
service upon “any agent” of a foreign corporation was 
held to include any person acting for the foreign corpora¬ 
tion in any representative capacity. 

The contract in suit, without the necessity of confirmation 
or ratification, was recognized by appellees and a substan¬ 
tial sum paid by them to appellant under its provisions. 
In other words, their respective Washington attorneys and 
agents, Messrs. Segal and Caldwell, had complete author- 





ity to bind them. That authority was inherent in the gen¬ 
eral additional authorizations which they had received to 
prosecute appellees’ applications for improved radio fatali¬ 
ties. Their agency was thus clearly “established in this 
particular transaction” and was sufficient under the au¬ 
thority of the Berkeley case, supra, to constitute them 
agents for the purpose of service under the Code provision. 

The lower court adopted the narrow view that the exe¬ 
cution of the contract in suit by appellees’ Washington at¬ 
torneys and representatives “in connection with” their au¬ 
thorization to prosecute applications before the Commu¬ 
nications Commission was a “disconnected act” and did 
not cause them to “become agents within the meaning and 
intent of the second paragraph” of the statute. (Appx. 
21-22.) Just how the execution of the contract in suit could 
have been “in connection with” appellees’ proceedings be¬ 
fore the Commission and still be a “disconnected act” does 
not appear. Possibly the lower court, by the use of the 
term “disconnected act”, meant that it was a single act of 
agency on the part of appellees’ representatives—a single 
act by which they bound the appellees to a written agree¬ 
ment 

Admittedly, the only specific authorization involved as 
to both Mr. Caldwell and Mr. Segal was that which was 
necessary to cause them to proceed with the non-retainer 
work of prosecuting appellees’ applications for improved 
radio facilities. There were involved no specific authoriza¬ 
tions only to execute the contract on behalf of their prin¬ 
cipals. The contract was merely a part of the general ad¬ 
ditional authorizations. The authorizations had no termi¬ 
nation date but continued indefinitely and so will obviously 
continue until the matter involving the contract is concluded 
or the employment of appellees’ representatives in that re¬ 
spect is terminated. Therefore, Messrs. Caldwell and Segal 
are as much agents of the respective appellees today as they 
were when they signed the contract in January, 1947, and 
when the initial payment of $25,000 was made to appellant 
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in January, 1948, and when they were served with process 
as such agents in September, 1950. 

However, the lower court seems to believe that an indi¬ 
vidual, under a broad authorization, may be an agent for 
the purpose of binding his principal but not an agent with¬ 
in the contemplation of the second paragraph of Section 
103, and that an attorney who also acts as an agent may 
not be thus considered insofar as the second paragraph is 
concerned. 

The position of the lower court disregards the opinion 
of this Court in the Goldberg case that the transaction en¬ 
visioned by the second paragraph need be “only casual and 
irregular and thus not sufficient to bring it within the ambit 
of the first paragraph”, and also in the Berkeley case that 
the agency need only be “established in this particular 
transaction”. Obviously, it also ignores the fact that the 
statute uses the words “any agent”, which, in the common 
dictionary (Webster’s) definition of the term, comprehends 
anyone “who acts for, or in the place of, another, by au¬ 
thority from him”. Regardless of how Messrs. Segal and 
Caldwell may now be characterized, the plain fact is that 
each came within the purview of the term “any agent” 
under the general additional authorization which empow¬ 
ered him to bind his principal to the contract in suit. 

vn 

CONCLUSION 

The statute involved concerns two distinct types of ac¬ 
tivities by, and of service upon, foreign corporations. A 
transaction of business such as that effected by appellees 
through their Washington representatives and agents un¬ 
der a general additional authorization brought appellees 
within the ambit of the second paragraph of the statute 
and made service upon their agents who signed the con¬ 
tract in suit effectual to bring appellees before the District 
courts. 
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Thebbfobe, the lower court was in error when it sus¬ 
tained the motion to quash the service of process, and the 
order to that end should be reversed, with costs against 
appellees. 

Respectfully submitted, 

Eliot C. Lovett 
Attorney for Appellant 
729 Fifteenth Street, N. W. 

Washington 5, D. C. 


April 2, 1951 













INDEX TO JOINT APPENDIX 

Page 

Complaint for Damages for Breach of Contract. 2 

Motion to Qnash Return of Service of Summons. 6 

Amendment to Motion to Qnash Return of Service of 
Summons . 8| 

Affidavit of Louis G. Caldwell in Support of Motion to 
Quash Service of Process. 9 

Affidavit of Paul M. Segal in Support of Motion to 
Quash Service of Process. 11! 

Excerpt from Depositions: 

Of Louis G. Caldwell. 13 

Of Paul M. Segal. 18 

Opinion . 

Order . 

Notice of Appeal 


8 . 8 . 8 . 














i 



®ntteb States Court of Appeals 

Foe the District of Columbia. Circuit 


No. 10,941 


WTCA, INC., Appellant, 


v. 

W WSW, INC., and WEBB, INC., Appellees . 


Appeal from the United States District Court for the 
District of Columbia 


JOINT APPENDIX 



2 


5 Filed Sep 13 1950 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3963-50 

WICA, INC., a Corporation, 221 Center Street, 

Ashtabula, Ohio, 
v. 

WWSW, INC., a Corporation, Hotel Sheraton, 
Pittsburgh, Pennsylvania, 

WEBR, INC., a Corporation, 23 North Street, 
Buffalo, New York. 

Complaint for Damages for Breach of Contract 

1. Plaintiff, WICA, Inc., is a corporation organized 
and existing under the laws of the State of Ohio, with its 
principal office in Ashtabula, Ohio, where it operates Radio 
Station WICA. Defendant WWSW, Inc., is a corporation 
organized and existing under the laws of the State of Penn¬ 
sylvania, with its principal office in Pittsburgh, Pennsyl¬ 
vania, where it operates Radio Station WWSW. Defend¬ 
ant WEBR, Inc., is a corporation organized and existing 
under the laws of the State of New York, with its principal 
office in Buffalo, New York, where it operates Radio Sta¬ 
tion WEBR. Neither defendant has any place of business 
or resident agent in the District of Columbia hut, as here¬ 
inafter more particularly set forth, each defendant, 
through its Washington attorney and agent, joined in a 
contract with plaintiff in the District of Columbia, which 
contract was to he performed, and was actually performed 
in substantial part, through the said attorneys and agents 
in the District of Columbia as comprehended by the provi¬ 
sions of Title 13, Section 103, of the Code of Laws of the 
District of Columbia. Jurisdiction is conferred upon this 
Court by the provisions of Title 11, Sections 301 and 306, 
of the Code of Laws of the District of Columbia, and also 
by the fact that the amount in controversy exceeds the sum 
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of $3,000, exclusive of interest and costs, and by the diverse 
citizenships of the parties. 

2. During the year 1946 there was concluded before the 
Federal Communications Commission a consolidated hear¬ 
ing involving applications for changes in the facilities of 

four radio stations. Included were (a) plaintiff’s 
6 application to increase the day power of its Station 
WICA from 1000 to 5000 watts and to extend its 
hours of operation from daytime only to unlimited time, 
using a two-tower directional 'antenna with 1000 watts 
power at night but remaining on the same regional fre¬ 
quency, 970 kilocycles, that it had occupied for many years, 
(b) the application of defendant W WSW, Inc., to change the 
frequency of its Station WWSW from 1490 kilocycles to 
plaintiff’s 970-kilocycle frequency and to increase its power 
from 250 to 5000 watts, using a directional antenna both day 
and night, and (c) the application of defendant WEBB, 
Inc., to change the frequency of its station WEBB from 
1340 kilocycles to plaintiff’s 970-kilocycle frequency and 
to increase its power from 250 to 5000 watts, using a di¬ 
rectional antenna both day and night. 

3. In October, 1946, the Federal Communications Com¬ 
mission (hereinafter called the Commission) issued a Pro¬ 
posed Decision wherein it proposed to grant plaintiff’s ap¬ 
plication and to deny the other applications, including those 
filed by defendants. The Commission found that the public 
need for the additional services contemplated by the re¬ 
quested increased facilities ranked plaintiff and defendants 
in the following order of preference: (1) WICA, (2) 
WEBB, and (3) WWSW. 

4. Exceptions were filed by defendants, and oral argu¬ 
ment was held before the Commission in November, 1946, 
pursuant to which, at the request of the Commission, the 
parties engaged in conferences, some with Commission rep¬ 
resentatives, looking toward the use of directional antenna 
arrays by each station that might permit the operation of 
all three. Because of the fact that it was found necessary 
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for plaintiff to install a four-tower directional system in¬ 
volving the purchase of additional land and the con¬ 
struction of a new transmitter building at a new location 
in order to permit defendants’ operations, defendants 
agreed to pay the additional expense of plaintiff’s installa¬ 
tion. 

5. By (1) letter dated January 20, 1947, signed by Paul 
M. Segal and Louis G. Caldwell, representing defendants 
WWSW, Inc., and WEBR, Inc., respectively, addressed to 
plaintiff’s representative, and by (2) plaintiff’s reply of 

January 21st, followed by (3) defendants’ reply, 
7 through Paul M. Segal, dated January 22d, the 

agreement was considered consummated and was in 
the light of the equitable necessity for defendants to reim¬ 
burse plaintiff for the additional cost which it would incur 
by installing a four-tower array, instead of the originally 
specified two towers, in order to permit the operation of 
WWSW and WEBR as desired by defendants and the 
Commission. (In a Memorandum Opinion and Order re¬ 
leased by the Commission on December 2, 1947, relating 
to a WWSW modification application the Commission 
noted that WEBR and WWSW “would bear the additional 
costs to be incurred by WICA in redesigning its antenna.”) 

6. The agreement among the parties provided that de¬ 
fendants would make an initial payment of Twenty-five 
Thousand Dollars ($25,000) to plaintiff upon the granting 
of all three construction permits. In addition, defendants 
were to reimburse plaintiff for the cost of the WICA four- 
tower antenna installation in excess of Twenty Thousand 
Dollars ($20,000), which was the basic tower and ground 
system cost estimated by defendants’ engineer. Further¬ 
more, if dual, rather than single, phasing and coupling 
equipment were recommended for plaintiff’s installation 
by the designated independent engineer, plaintiff was to be 
reimbursed by defendants for the difference between the 
cost of single and the cost of dual phasing and coupling 
equipment. 
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7. The last of the three construction permits granted was 
that of defendant wWSW, Inc., which was granted on Oc¬ 
tober 14,1947. No arrangements were made by defendants 
for the payment of the initial sum of $25,000 until January, , 

1948, when defendant WEBR, Inc., delivered its share of 
the payment to the Washington attorney and agent for de¬ 
fendant WWSW, Inc., who had executed the agreement, 
and he delivered to plaintiff’s Washington representative 
a check, payable to plaintiff, for the entire amount. 

! 

8. According to the terms of the agreement, any addi¬ 
tional costs for which defendants were to reimburse plain¬ 
tiff were to be paid immediately upon the completion of 
construction. On August 10, 1948, plaintiff sent to defen¬ 
dants the verified statement of the designated independent 
engineer recommending that dual, rather than single, phas¬ 
ing and coupling equipment should be included in the WTCA 
installation. 

8 9. After completion of the WICA construction it 

was found that the excess costs for which plaintiff 
was entitled to reimbursement from defendants totalled 
$23,310.25, of which sum $4,884.92 represented the cost of 
dual over single phasing and coupling equipment, and $18,- I 
425.33 represented the cost of installing the WICA four- 
tower array over and above the basic sum of $20,000 esti¬ 
mated by defendants’ engineer. 

10. On January 25,1949, plaintiff made an initial demand 
upon defendants for the reimbursement of the total sum of 
$23,310.25. On April 20, 1949, plaintiff made a final de¬ 
mand upon defendants for payment not later than May 2, 

1949. 

11. After exchanges of letters between plaintiff and de¬ 
fendants, defendant WWSW, Inc., sent to plaintiff on June 
20, 1949, a check for $4,884.92 to cover the additional cost 
of dual phasing and coupling equipment. Defendants have 
made no payment whatsoever in connection with the other 
additional costs totaling $18,425.33 for which they had 
agreed to reimburse plaintiff. 
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12. Plaintiff has duly performed all of the terms and con¬ 
ditions of its agreement with defendants. In addition, 
plaintiff, at the request of defendant WWSW, Inc., sub¬ 
mitted to defendants under date of October 26,1949, a spe¬ 
cific proposal for arbitrating the matter under the Com¬ 
mercial Arbitration Rules of the American Arbitration 
Association. However, defendants have failed and refused 
to arbitrate, thus forcing plaintiff to institute this pro¬ 
ceeding. 

13. Defendants jointly and severally owe plaintiff the 
sum of Eighteen Thousand Pour Hundred Twenty-five Dol¬ 
lars and Thirty-three Cents ($18,425.33) as shown by the 
account hereto annexed and made a part hereof as Exhibit 
A, with interest at six per cent from May 2,1949, pursuant 
to the agreement among the parties, and plaintiff demands 
payment thereof. 

Wherefore, plaintiff demands judgment against defen¬ 
dants for, and that defendants be jointly and severally 
ordered to pay to plaintiff, the balance due on their 
agreement in the sum of Eighteen Thousand Four 
9 Hundred Twenty-five Dollars and Thirty-three Cents 

($18,425.33) with interest at the rate of six per cent 
from May 2, 1949, together with the costs of this pro¬ 
ceeding. 

/s/ Eliot C. Lovett, 
Attorney for Plaintiff, 
729 Fifteenth Street, N. W., 
Washington 5, D. C. 

September 13,1950 

• #••••#••• 

11 Filed Oct 2 1950 

Motion to Quash Return of Service of Summons 

The defendants appear especially for the purposes of 
the present motion and move that the Court dismiss this 
action or, in lieu thereof, quash the return of service of 
summons on the grounds that (a) the defendants are cor- 
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porations organized severally under the laws of Pennsyl¬ 
vania and New York and were not and are not subject to 
service of process within the District of Columbia, and (b) 
the defendants have not been properly served with process 
in this action. 

It appears from the face of the pleadings herein that 
service in these cases was had upon attorneys for the de¬ 
fendant corporations who are engaged merely to represent 
those corporations in radio broadcast-allocations matters 
before the Federal Communications Commission; that the 
alleged contract upon which suit is brought was ancillary 
to and constituted a portion of such a proceeding before 
the Federal Communications Commission; that neither of 
the corporations transacted business in the District 
12 of Columbia or has ever transacted business therein; 

that neither of the corporations is or has been pres¬ 
ent in the District of Columbia. 

YVWSW, Inc., 

By: Paul M. Segal, 

Harry P. Warner, 

Segal, Smith & Hennessey, 
816 Connecticut Avenue, N. W., 
Washington 6, D. C-, 

Its Attorneys. 

WEBB, Inc., 

By: Reed T. Rollo, 

Kirkland, Fleming, Green, 
Martin & Ellis, 

World Center Building, 

16th Street at K Street, 
Washington 6, D. C., 

Its Attorneys. 
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13 Filed Nov 14 1950 

Amendment to Motion to Quash Return of Service of 

Summons 

The defendants, and each of them, through their attor¬ 
neys, appearing specially, respectfully move the Court to 
consider, as an additional ground for granting the above 
Motion, the absence of venue in the United States District 
Court for the District of Columbia. 

Authorities: 

1. 28 U. S. C. A. 1391(c) clearly limits venue to the place 
in which the corporation (a) is incorporated (Complaint 
admits that defendants were not incorporated in the Dis¬ 
trict of Columbia) or (b) licensed to do business (Com¬ 
plaint admits that FCC license aspect extended to areas in 
and about Ohio, Pennsylvania and New York) or (c) is 
doing business (Complaint admits that these defendants 
are not doing business in the District of Columbia). 

2. Section 1391(a) (b), 28 U. S. C. A. See King v. Ball & 
Beaver Street Corporation , 79 U. S. App. D. C. 234; 145 F. 
(2d) 377. 

Respectfully submitted. 

Chase and Williams, 

/s/ Nicholas J. Chase, 

/s/ Harry M. Rubin, Jr., 
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Filed Nov 14 1950 


Affidavit of Louis Oh Caldwell in Support of Motion to 
Quash Service of Process 

District op Columbia, ss: 

Louis Oh Caldwell, being first duly sworn on oath deposes 
and says that he is a lawyer; that he has been a member 
of the Bar of the District of Columbia for over twenty 
years; that he is admitted to the Bar of the United States 
District Court for the District of Columbia, the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit, and the Supreme Court of the United States; and that 
he is also admitted to practice before the Federal Com¬ 
munications Commission, an agency of the United States 
Government. 

He hereby states that the plaintiff in the above cause at¬ 
tempted to effect service of process upon radio station 
WEBR, Inc., a defendant in the above cause, by personally 
serving your affiant with a summons and the Complaint 
herein, as the return of the United States Marshal and the 
record show. 

Your affiant shows the Court that he is a member of the 
law firm of Kirkland, Fleming, Green, Martin & Ellis with 
offices at 16th and K Streets, N. W., Washington, D. C.; 
that the aforesaid law firm is retained on a monthly basis 
by the said defendant WEBB, Inc., for the purpose of rep¬ 
resenting said defendant in matters before the Federal 
Communications Commission, when so directed by its man¬ 
aging agents. 

15 Your affiant further states, on information and be¬ 
lief, that the said WEBB, Inc., has at no time main¬ 
tained any place of business in the District of Columbia, 
or carried on its business there; that the said defendant 
has no real or personal property in the District of Colum¬ 
bia or any other assets, tangible or intangible, in the Dis¬ 
trict of Columbia; that the said defendant has not now, and 
never has had any officers, agents, or employees in the Dis- 
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trict of Columbia for the purpose of carrying on its busi¬ 
ness as a radio station, and that the defendant has not 
appointed or authorized the appointment of any agent or 
agents within the District of Columbia for the purpose of 
receiving service of process. 

Your affiant states that the allegation in Paragraph One 
of the Complaint, that the said defendant is a corporation 
organized and existing under the laws of the State of New 
York with its principal office in Buffalo, New York, where it 
operates radio station WEBB, is true, accurate, and cor¬ 
rect; and that, further, the allegation in the said paragraph 
that this defendant does not have a place of business or resi¬ 
dent agent in the District of Columbia is true, accurate, and 
correct. 

Your affiant states that the only services he has rendered 
station WEBB have been of a legal nature as an attorney 
representing a client in radio matters before the Federal 
Communications Commission. With reference to the par¬ 
ticular contract which is made the subject matter of the 
Complaint, your affiant states that the letter which he exe¬ 
cuted on behalf of WEBB, Inc., was signed as an incident 
to the performance of his duties as an attorney in a matter 
pending before the Federal Communications Commission; 
that he was specifically authorized by WEBB, Inc., to sign 
the said letter; that he has represented the said WEBR> 
Inc. for a period of approximately seven years, as a mem¬ 
ber of the law firm aforesaid, and that he has never before 
or since signed letters of a contractural nature for or on 
behalf of said WEBB, Inc. 

In conclusion, your affiant states that at the time service 
was made upon him, on, to wit, September 27, 1950, 
16 his only relationship to the corporate defendant, 
WEBB, Inc., was as a member of the firm of Kirk¬ 
land, Fleming, Green, Martin & Ellis, Washington attorneys 
for the said radio station under monthly retainer. 

/s/ Louis G. Cajldwell. 
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17 Filed Nov 14 1950 

Affidavit of Paul M. Segal in Support of Motion to 
Quash Service of Process 

District of Colombia, ss : 

Paul M. Segal, being first duly sworn on oath deposes 
and says that he is a lawyer; that he has been a member of 
the Bar of the District of Columbia for over twenty years; 
that he is admitted to the Bar of the United States District 
Court for the District of Columbia, the United States Court 
of Appeals for the District of Columbia Circuit, and the 
Supreme Court of the United States; and that he is also 
admitted to practice before the Federal Communications 
Commission, an agency of the United States Government. 

He hereby states that the plaintiff in the above cause 
attempted to effect service of process upon radio station 
W WSW, Inc., a defendant in the above cause, by personally 
serving your affiant with a summons and the Complaint 
herein, as the return of the United States Marshal and the 
record show. 

Your affiant shows the Court that he is a member of the 
law firm of Segal, Smith and Hennessey with offices at 816 
Connecticut Avenue, N. W., Washington, D. C.; that the 
aforesaid law firm is retained on an annual basis by the said 
defendant W WSW, Inc., for the purpose of representing 
said defendant in matters before the Federal Communica¬ 
tions Commission, when so directed by its managing 
agents. 

18 Your affiant further states that the said W WSW, 
Inc., has at no time maintained any place of business 

in the District of Columbia, or carried on its business there; 
that the said defendant has no real or personal property in 
the District of Columbia, or any other assets, tangible or in¬ 
tangible, in the District of Columbia; that the said defen¬ 
dant has not now, and never has had, any officers, agents 
or employees in the District of Columbia for the purpose 
of carrying on its business as a radio station or for any 


12 


other purpose and that the defendant has not appointed 
or authorized the appointment of any agent or agents 
within the District of Columbia for the purpose of receiv¬ 
ing service of process. 

Your affiant states that the allegation in Paragraph One 
of the Complaint, that the said defendant is a corporation 
organized and existing under the laws of the State of Penn¬ 
sylvania with its principal office in Pittsburgh, Pennsyl¬ 
vania, where it operates radio station W WSW, Inc., is true, 
accurate, and correct; and that, further, the allegation in 
the said paragraph that this defendant does not have a 
place of business or resident agent in the District of Co¬ 
lumbia is true, accurate and correct. 

Your affiant states that the only services he has rendered 
station WWSW, Inc., have been of a legal nature as an 
attorney representing a client in radio matters before the 
Federal Communications Commission. With reference to 
the particular contract which is made the subject matter of 
the Complaint, your affiant states that the documents which 
he executed on behalf of WWSW, Inc., were signed as an 
incident to the performance of his duties as an attorney 
in a matter pending before the Federal Communications 
Commission; that he was specifically authorized by 
WWSW, Inc. to sign the letters mentioned in the Complaint 
(See Paragraph 5) for it; and that he has represented the 
said WWSW, Inc. for a period of approximately twenty 
years, either individually or as a member of the law firm 
aforesaid, and that the aforesaid letters are the only letters 
of a contractural nature which he has ever executed for and 
in behalf of said radio station. 

19 In conclusion, your affiant states that at the time 
service was made upon him, on, to with, September 
13, 1950, his only relationship to the corporate defendant, 
WWSW, Inc., was as a member of the firm of Segal, Smith 
and Hennessey, Washington attorneys for the said radio 
station under annual retainer. 


/s/ Paul M. Segal. 



13 


22 Filed Jan. 4, 1951 

Excerpts From Depositions 

Depositions of Louis G. Caldwell and Paul M. Segal, 
called for examination by counsel for plaintiff, pursuant 
to oral agreement of counsel for the respective parties, 


Eliot C. Lovett, Esq., Counsel for Plaintiff. 

Nicholas J. Chase, Esq., and 

Harry Mitchell Rubin, Esq., Counsel for Defendants. 

23 Thereupon, Louis G. Caldwell was called as a wit¬ 
ness by counsel for the plaintiff and, having been 
first duly sworn by the notary, was examined and testified 
as follows: 

Examination by Counsel for Plaintiff 
By Mr. Lovett: 

Q. Please give your name, address, and occupation. A. 
Louis G. Caldwell; business address, 800 World Center 
Building, Washington, D. C. I am a lawyer. 


Q. In your affidavit you said that you were a member 
of the law firm of Kirkland, Fleming, Green, Martin & El¬ 
lis and that your firm is retained by the defendant, WEBR, 
Inc., for the purpose of representing it before the Federal 
Communications Commission. Please state the nature and 
extent of your authorization to act in that representative 
capacity. A. We are' authorized to represent that firm 
and have represented it since 1944 in matters having to do 
with the Federal Communications Commission. 


Q. By whom was that authorization given? A. 
I can check that. We had an exchange of letters 
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which constitute a retainer agreement. I think it was of 
the sort usually entered into between lawyers and their 
clients in radio practice. 

• ••••••*•• 

25 Mr. Chase: At this point it was agreed by coun¬ 
sel for the respective parties that the letters of Feb¬ 
ruary 10,1943, and January 19,1944, constitute the general 
authority granted the firm of Kirkland, Fleming, Green, 
Martin & Ellis to represent radio station WEBR, Inc. 


26 (Copy of letter of Feb. 10, 1943, was thereupon 
marked Plaintiff’s Exhibit No. 1 for identification, 
and copy of letter of Jan. 19, 1944, was thereupon marked 
Plaintiff’s Exhibit No. 2 for identification, and the same 
are attached to and made a part of this record.) 


30 By Mr. Lovett: 

Q. You signed this agreement on behalf of WEBB, 
Inc., did you not? A. I signed the document that you have, 
dated January 20, 1947, below the signature of WEBR, 
Inc. Therefore, I signed in its behalf; yes, sir. 

Q. And you considered that you were authorized to do 
that pursuant to the authorization contained in the docu¬ 
ments, Plaintiff’s Exhibits 1 and 2 for identification. A. 
There, again, I think you are asking a question involving 
legal judgment. You will notice that our retainer agree¬ 
ment covers certain matters and that certain other mat¬ 
ters are to be charged for separately. This would be one 
of the matters, I am sure, that we charged for separately 
as part of the contested hearing before the Federal Com¬ 
munications Commission; but we did have authority to ap¬ 
pear for WEBB, Inc., of which this transaction was a part 


32 Q. I still get back to the question: there was no 
specific additional authorization so far as the sign- 
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ing of the agreement was concerned, bnt it was considered 
that it was comprehended in your existing authorization ? 
A. I would never sign a document like this unless I knew 
it were authorized specifically by the client. The authori¬ 
zation was not in that specific language, but a compromise 
had been presented orally to the Commission—and when I 
say “the Commission,” I mean the chairman—and it was 
then referred to the attorneys to carry out so far as get¬ 
ting the Commission’s approval of an order. So I would 
say that there was some authority as of about January 
16th to engage in this compromise arrangement. 

Q. Who gave that authority? A. The officers that were 
here and with whom the matter was discussed and who 
approved the compromise. I think it was Cy King, the 
manager of the station, and Mr. Clother, the comptroller 
of the corporation. 


33 Q. Am I to understand, then, that you considered 
that you received an additional oral authorization at 
that time from one or both of these gentlemen to execute 
this understanding that was put in writing? A. It was 
like this: they said “The compromise that has been dis¬ 
cussed is satisfactory to us. You lawyers go ahead and 
work it out so as to be acceptable to the Commission.” 

Q. And nothing more definite than that was stated? A. 
I would not think so. You must remember that there was 
a time element involved, as all of the parties were anxious 
to get approval by the Commission in the form of an order, 
which ultimately was issued on January 22nd. 

Q. In your affidavit you state that you signed the letter 
of January 20, 1947, on behalf of WEBB, Inc., as an inci¬ 
dent to the performance of your duties as an attorney. 
A. Yes. 

Q. Before the Federal Communications Commission. 
A. That is right. 

Q. I believe you also stated that you had never 
before and you have not since signed letters of a 


34 
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contractual nature on behalf of WEBR, Inc. A. That is 
correct. ' 

Q. Do you customarily sign such letters for other clients? 
A. I have been trying to think, Mr. Lovett, of any case in 
which we have, and I can only recall instances where there 
had been some compromise reached in the course of a law 
suit or controversy before the Commission and the under¬ 
standing had been reduced to some sort of a memorandum. 
I can recall no instance precisely like this. 


35 Q. But it is out of the usual run-of-the-mill repre¬ 
sentation? A. No more so than any litigation or 
controversies are for a client whom you represent regular¬ 
ly for all purposes but which may be charged for sepa¬ 
rately, such as controverted matters or whatever excep¬ 
tions may be written into your retainer agreement. 


Examination by Counsel fob Defendants 
By Mr. Chase: 

Q. Do I understand by your answer, Mr. Caldwell, to 
Mr. Lovett’s last question you are saying that that which 
Mr. Percy Russell of this firm may have done subsequent 
to the execution of the agreement was done not as part of 
the general retainer which is embodied in Plaintiff’s Ex¬ 
hibits 1 and 2 for identification but, rather, was in connec¬ 
tion with this extra and special item of work? A. I would 
say yes, but I would want to check on it. 


37 By Mr. Lovett: 

Q. In other words, if a non-retainer matter comes 
up, we will say, you have to get the go-ahead from the 
client before proceeding; is that correct? A. Let us put it 
this way: before we engage the client in any matter involv¬ 
ing substantial interests beyond the retainer, we are obli¬ 
gated under these letters to take them up with the client. 
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On the other hand, if someone applied for a station 
38 right on the same frequency a hundred miles away 
and quick action were required in any way, I am sure 
we would act and then take it up with the client. That may 
not be an answer to the question. 


By Mr. Chase: 

Q. Mr. Caldwell, in connection with the questions which 
have been put to you by Mr. Lovett, do you think the agree¬ 
ment of January 20, 1947, which represents a compromise 
among the parties, arose out of and was made in connec¬ 
tion with the then pending hearing and controversy 
39 before the Federal Communications Commission? A. 
It did. 

Q. And I take it that your firm represented WEBB, 
Inc. in connection with the hearing proper as a direct re¬ 
sult of the authority and the arrangement between this 
firm and WEBB, Inc. which is contained in the letter of 
February 10, 1943, as supplemented by the letter of Janu¬ 
ary 19, 1944. A. These letters certainly contemplate that 
we would represent them in such matters as hearings but 
will be compensated separately for that. 

Q. But independently of the question of compensation 
or fee, the fact is, is it not, that this firm prepared for that 
hearing and went into it and represented as attorneys 
WEBB, Inc. pursuant to the retainer relationship that is 
embodied in these two documents identified as Plaintiff’s 
Exhibits 1 and 2, respectively? A. That is right; yes, sir; 

Q. And I take it from your affidavit and from your ex¬ 
amination by Mr. Lovett that, other than representing 
WEBB, Inc. as attorneys, your firm has had no relation¬ 
ship with WEBB, Inc. in any sense at all. A. That is 
correct. 

Q. I understand that, and my question goes only 
to whether or not all acts done by this firm for 
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WEBB, Inc. were done pursuant to the agreements set 
forth in Plaintiff’s Exhibits 1 and 2 for identification. A. 
That is correct. 

! Q. There is no other agreement? A. There is no other 
agreement. 


41 Q. One final question, Mr. Caldwell: as far as you 
know, did station WEBB have any place of business 
in the District of Columbia on September 13,1950? A. No. 

Q. As far as you know, was station WEBB, Inc. doing 
business in any manner or in any form in the District of 
Columbia in September 13, 1950? A. It was not. 


42 Thereupon, Paul M. Segal was called as a witness 
by counsel for the plaintiff and, having been first 
duly sworn by the notary, was examined and testified as 
follows: 

Examination by Counsel for Plaintiff 
By Mr. Lovett: 

Q. Give your name, address, and occupation. A. Paul 
M. Segall, 816 Connecticut Avenue. I am an attorney. 


Q. In your affidavit you stated that you are a member 
of the law firm of Segal, Smith & Hennessey and that your 
firm is retained by the defendant WWSW, Inc. to repre¬ 
sent it before the Federal Communications Commission. A. 
That is right. 

Q. Was this authorization given to you in writing? A. 
No. 

Q. Please state the nature and extent of your au¬ 
thorization. A. It is an oral authorization original- 
43 ly given me individually in either August or Sep¬ 
tember 1937 and exercised by me individually from 
that time until the formation of the firm of Segal, Smith & 
Hennessey on the 1st of March 1942, after which time the 
authorization was exercised by the firm. 





Q. The same firm? A. Yes. The extent of the authori¬ 
zation is that we are to represent W WSW, Inc. in all of its 
proceedings before the Federal Communications Commis¬ 
sion and to observe all relevant proceedings of the Federal 
Communications Commission and report to the corporation 
what recommendations we might have from time to time 
as to the corporation’s participation in regulatory proceed¬ 
ings. I believe that covers the extent of it. 


44 Q. In your letter of January 22nd, you stated that 
the three documents, namely, the letter of January 
20 and my reply of January 21 and your letter of January 
22, embodied the understanding among the parties. Is 
that correct? A. That is right. 


Q. Well, these three letters to which you refer consti¬ 
tute the agreement among the parties? A. So far as I 
can interpret them, they do; yes. 


47 Q. In your affidavit you state that you signed 
these documents as an incident to the performance 

of your duties as attorney in a matter pending before the 
Federal Communications Commission. I believe your last 
answer is that— A. No. You did not ask me about a spe¬ 
cific matter; you asked me about the general authorization. 
In addition to the general authorization, I was specifically 
authorized to prosecute an application of WWSW, Inc., 
which can be identified as that in Docket 6121 of the Fed¬ 
eral Communications Commission and which was an ap¬ 
plication by which WWSW, Inc. was seeking to get an in¬ 
crease in power and in frequency better than it had 

48 theretofore used. It was in connection with the prose¬ 
cution of that application and the negotiation of a 

decision by the Federal Communications Commission that 
the letters to which you referred, dated January 20, 21, 
and 22,1947, were written, and they were filed by you with 
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the Commission in support of your WICA, Inc. companion 
application as a pleading in that case, in Docket 6020. 

Q. Was there not a substantial amount paid WICA, Inc. 
under this agreement? A. There was, I assume. There 
was a check for $25,000 which was sent to me from Pitts¬ 
burgh and which I turned over to you and which, I of 
course assume, you in turn turned over to your clients in 
Ashtabula, Ohio. 

Q. Now, do you customarily sign contracts on behalf of 
clients and obligate them to make such substantial pay¬ 
ments as an incident to the prosecution of an application 
before the Federal Communications Commission? 

Mr. Chase: I object as irrelevant. What he may do 
with respect to other clients is not germane to the question 
which, it seems to me, is involved in this case. 

The Witness: Well, using my own definition of the word 
“customarily,” the answer to your question is no. I have 
done it on occasion. 

By Mr. Lovett: 

Q. The letters to which we have referred here are 
49 the only letters of a contractual nature that you have 
executed for and on behalf of WWSW, Inc.; is not 
that correct? A. It is a difficult question. The best an¬ 
swer I can give you is that you are right. I, of course, re¬ 
member writing letters on behalf of WWSW, Inc. making 
representations to the Commission, agreeing on procedural 
steps, and things of that sort, which may or may not be of 
a contractual nature. 


Filed March 1, 1951 
Opinion. 

January 17, 1951 

The Court (McLaughlin, J.): The Court has had the 
advantage of the diligence of counsel on both sides in pre¬ 
senting the argument in this matter. 
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The Court has considered the arguments and the briefs, 
has given consideration to the facts as shown in the record, 
which seem to be quite undisputed so far as they concern 
the circumstances that bear upon the legal question involv¬ 
ed herein, and is of the opinion that he is as well informed 
on this matter as he would be later by an additional ex¬ 
amination of the authorities, and feels he is in position to 
announce his ruling in this case. 

As The Court views the matter, the question comes down 
to an interpretation of the second paragraph of Title 13, 
Section 103, as to whether the persons upon whom the 
service in this case was made are agents of the respective 
corporations by which they are employed as attorneys and 
which they represent as attorneys. 

The second paragraph of Title 13, Section 103 makes use 
of the term “transact business;’’ whereas the first para¬ 
graph uses the term “doing business.** However, The 
Court is of the opinion that in order to have valid service 
upon an agent in reliance on the second paragraph of Title 
13, Section 103, it will be necessary to show that the corpo¬ 
ration was doing business. In other words, The Court 
adopts the view, as already expressed in Judge Pine’s 
opinion in the case of Bilbrey v. Chicago Daily News, 57 
F. Supp. 579, that the term “transact business** has the 
same connotation as the term “doing business.** 

Therefore the question arises as to whether the corpora¬ 
tion was doing business and whether the persons, namely 
the attorneys upon whom the service was made which is 
relied upon in this case as valid service, were agents. 

The affidavits of the attorneys, respectively, establish 
that they are attorneys for the corporations named as de¬ 
fendants; that they are representing the corporations as 
attorneys in matters before the Federal Communications 
Commission on a retainer arrangement; and that the let¬ 
ters relied upon by the plaintiff as evidence of the fact that 
the writers, namely, the attorneys, were agents, were let¬ 
ters written in connection with litigation in which the at¬ 
torneys appeared as attorneys. 
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The Court is of the opinion that this disconnected act 
which was a part of litigation does not cause the writers 
of the letters to become agents within the meaning and in¬ 
tent of the second paragraph of Title 13, Section 103, so as 
to cause service upon them to constitute service in the event 
it should be established that the corporations were doing 
business. 

Bather paradoxically, the contention is made that the 
act which is relied upon as constituting agency of the at¬ 
torneys, is the act which at the same time is contended to 
be the act which causes the plaintiff to be doing business 
in the District. 

The Court does not feel, and so rules, that it has been 
shown that the defendants are doing business within the 
District, are transacting business within the District as 
contemplated by the second paragraph of Title 13, Section 
103, or that the persons, the attorneys representing the 
defendants, upon whom service was had, were agents or 
employees or officers of the corporations within the intend¬ 
ment of the use of those words in Title 13, Section 103 so 
as to bind the defendants with the consequence of valid 
service by service upon the attorneys, respectively. 

Consequently, The Court sustains the motion to quash 
the service. An order will be entered accordingly and the 
attorney for the movant will prepare proper findings of 
fact and order as indicated by The Court’s pronounce¬ 
ment. 


Filed Jan. 23, 1951 
Order. 

The Court having considered the pleadings, memoranda 
of points and authorities, and oral argument by counsel in 
open court on the 17th day of January, 1951 with respect 
to the validity of service of process upon Paul M. Segal, 
Esquire, and Louis G. Caldwell, Esquire, in the above cap- 
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turned case, it is by the court this 22nd day of January, 
1951, 

Ordered, that the motion of the defendants, W WSW, 
Inc. and WEBR, Inc., to quash service of process be and 
the same hereby is granted. 

/s/ Charles F. McLaughlin, 
Judge. 

55 Filed Feb 211951 

Notice of Appeal 

Notice is hereby given this 21st day of February, 1951, 
that WICA, Inc., the plaintiff above named, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circuit from the order entered by this Court on 
January 23, 1951, granting defendants ’ motion to quash 
the service of process on the ground, inter alia, that the 
defendants are not doing business in the District of Co¬ 
lumbia. 

/s/ Eliot C. Lovett 
Attorney for WICA , Inc., Plaintiff 
729 Fifteenth Street, N. W. 

Washington 5, D. C. 
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STATEMENT OF QUESTIONS PRESENTED. 

Is service of process under Section 103 of the District 
of Columbia Code valid on appellees, which are foreign cor¬ 
porations, which do no business, have no place of business, 
have no resident agents in the District and which merely, 
through their Washington attorneys, compromise and set¬ 
tle litigation pending before the Federal Communications 
Commission t 
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United States Court of Appeals 

Fob the District op Columbia Circuit 


No. 10941 


WICA, INC., Appellant, 
v. 

VVWSW, INC. and WEBB, INC., Appellees 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOB APPELLEES. 


L 

STATEMENT OF THE CASE. 

This appeal is based on the compromise and settlement 
of litigation before the Federal Communications Commis¬ 
sion. (App. 10, 12, 15). 

All parties to this appeal are foreign corporations which 
are licensed by the Federal Communications Commission 
to operate radiobroadcasting stations. All parties to this 
appeal employ Washington counsel to represent them in 
radiobroadcast regulatory matters before the Commission. 


2 


1 Appellant, WICA, Inc. is an Ohio corporation which 
operates station WICA at Ashtabula, Ohio. (App. 2). 

Appellee, WWSW, Inc. is a Pennsylvania corporation 
which operates station W WSW in Pittsburgh, Pennsyl¬ 
vania. (App. 2). 

Appellee, WEBR, Inc., is a New York corporation which 
operates station WEBR in Buffalo, New York (App. 2). 

Neither of the appellees maintains any places of busi¬ 
ness in the District, nor carries on any business there; they 
have no real or personal property in the District or any 
assets, tangible or intangible. Appellees have no officers, 
agents or employees in the District for the purpose of car¬ 
rying on any business as radiobroadcasting stations or for 
any other purpose. Appellees have not appointed nor au¬ 
thorized the appointment of any agent or agents within the 
District for the purpose of receiving service. (App. 9-10, 
11-12,18). 

Prior to 1946, appellant and appellees filed conflicting ap¬ 
plications with the Federal Communications Commission 
for the 970 kilocycle frequency. These applications were the 
subject of a consolidated hearing in 1946 before the FCC 
because of electrical interference. In October 1946, the 
Commission released a proposed decision wherein it pro¬ 
posed to grant appellant’s application and to deny the ap¬ 
plications of appellees. Exceptions were filed by appellees 
and oral argument was had. At the oral argument, the 
Commission requested the parties to effectuate a settlement 
of this litigation which would enable all three stations to 
operate on the 970 kilocycle frequency (App. 3-4). 

1 This settlement was effectuated by an exchange of let¬ 
ters signed by Paul M. Segal and Louis G-. Caldwell, Wash¬ 
ington attorneys for WWSW, Inc. and WEBR, Inc., re¬ 
spectively, and by Eliot Lovett, attorney for WICA, Inc. 
(App. 4). Commission personnel participated in some of 
the negotiations (App. 4). The letters, constituting the 
settlement agreement, were filed with the Commission and 


3 


i 
! 

i 

i 

were subsequently employed by appellant to support the 
grant of its application (App. 20). These letters are re¬ 
produced as an Addendum to this brief, (infra, pp. 15-20). 

The settlement provided that appellant would install a j 
four-tower directional antenna system instead of the two- I 
tower array which was specified in its application. Since 
the installation of the four-tower array would cost more ! 
than the two-tower antenna, appellees agreed to pay a por¬ 
tion of the difference in construction costs. The settle- } 
ment provided that appellees would make an initial pay- j 
ment of $25,000 to appellant (App. 4). This was effectu¬ 
ated in January 1948 by a check delivered to Mr. Lovett 
by Mr. Segal (App. 5). 

The settlement further provided that appellees were to 
reimburse appellant for the reasonable tower installation 
costs in excess of $20,000 (App. 4). Appellant claimed that 
the excess costs amounted to $23,310.25. On June 20,1949, 
appellee, WWSW, Inc. sent appellant a check for $4,884.92 
to cover the additional cost of dual phasing and coupling 
equipment (App. 5). 

Appellant claims that the unpaid balance under the set¬ 
tlement agreement totals $18,425.33. Appellees contend 
that they have no further indebtedness (App. 5). To re¬ 
solve this conflict, appellant on September 13,1950, filed its 
complaint for damages for breach of contract against ap¬ 
pellees in the District Court of the United States for the ; 
District of Columbia for $18,425.33 (App. 2). Service of 
the process against appellees was attempted by deHvering 
process to Louis G. Caldwell, Washington attorney for 
WEBB, Inc. and Paul M. Segal, Washington attorney for 
WWSW, Inc. j 

The appellees appeared specially and moved to quash 
the service of process (App. 6-7). Messrs. Caldwell and 
Segal subsequently filed affidavits in support of the motion 
to quash service of process (App. 9-10). Appellant then 
took the depositions of Messrs. Caldwell and Segal (App. 
13-20). - * t 


These affidavits and depositions disclose the following 
facts: 

Messrs. Caldwell and Segal are members of Washington 
law firms which are retained on a monthly and annual basis 
respectively for the purpose of representing appellees in 
matters before the Federal Communications Commission 
(App. 9,11). Mr. Caldwell prosecuted the application for 
improvement of Station WEBR’s facilities pursuant to his 
retainer agreement. The latter, provided that where hear¬ 
ings before the Federal Communications Commission were 
involved, he would be compensated separately (App. 17). 
Mr. Segal was specifically authorized by his client to prose¬ 
cute the application for improvement of station WWSW’s 
facilities (App. 19). 

The settlement agreement which was executed by Messrs. 
Caldwell and Segal on behalf of appellees was signed by 
them as an incident to the performance of their duties as 
attorneys in the litigation pending before the Federal Com¬ 
munications Commission. (App. 10, 12). Both attorneys 
were specifically authorized by their clients to sign the com¬ 
promise agreement and the latter was confirmed and rati¬ 
fied by appellees (App. 10,12,15). 

On January 17,1951, Judge Charles F. McLaughlin heard 
oral argument on the motion to quash service. He sus¬ 
tained the motion on two grounds: 

1. that the appellees were not transacting business with¬ 
in the District of Columbia; and 

2. that the attorneys were not appellees 9 agents upon 
whom service of process could be effectuated. (App. 21-22). 

On January 23, 1951, the Court entered an order grant¬ 
ing the motion to quash service of process (App. 22). This 
appeal was noted on February 21,1951 (App. 23). 


STATUTE INVOLVED. 


The only statute involved in this appeal is Section 103 
of Title 13 of the District of Columbia Code, Act of March 
3, 1901, 31 Stat. 1419, ch. 854, § 1537, as amended by the 
Act of June 30,1902, 32 Stat. 544, ch. 1329, as amended by 
the Act of February 1, 1907, 34 Stat. 874, ch. 445. This 
statute is quoted in its entirety at page 5 of Appellant’s 
brief. 


m. 

SUMMARY OF ARGUMENT. 

1. Appellees are engaged in the business of operating 
radiobroadcasting stations in New York and Pennsylvania. 
The term “transact business” in the second paragraph of 
section 103 refers to the regular and ordinary business in 
which appellees are engaged; it does not include acts 
not constituting any part of its ordinary business. 

2. Appellees which entered the District for the purpose 
of engaging in litigation before the Federal Communica¬ 
tions Commission and who subsequently compromised and 
settled the litigation were not transacting business within 
the District. 

3. The attorneys for appellees who participated in the 
litigation before the Federal Communications Commission 
and subsequently compromised the same are not agents of 
appellees upon whom service in another suit may be main¬ 
tained. 

4. The settlement of litigation before the Federal Com¬ 
munications Commission involving the expenditure of 
moneys by appellees is an isolated and unusual act which 
does not constitute the transaction of business within the 
District. 
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IV. 

ARGUMENT. 

L 

Preliminary Statement. 

Since appellant concedes that appellees were not “doing 
business” in the District, the question of law tendered hy 
this appeal is “confined exclusively to the interpretation 
of the second paragraph of Section 103, Title 13 of the 1940 
D. C. Code . . .” (Appellant’s brief p. 5). 

The legislative history of the second paragraph sheds 
no light on the Congressional intent. The second para¬ 
graph was reported ont by the House Committee and was 
an amendment to the Senate bill, S. 493, 57th Cong. 1st 
Sess. (1903). The only reference to the second paragraph 
is in a letter written by the Hon. E. Eoss Perry for the 
Evening Star and reproduced in House Eeport No. 2192, 
to S. 493, 57th Cong. 1st Sess. (1903). Mr. Perry was 
Chairman of the Committee for the District of Columbia 
Bar Association which was concerned with various amend¬ 
ments to the District Code. The House Eeport recites at 

p. 26: 

“Section 1537 (the first paragraph of § 103) is amended 
in a material respect with regard to the service of process 
upon officers or agents of a foreign corporation doing busi¬ 
ness in the District”. 


n. 

Appellees are not Transacting Business 
Within the District 

Appellant contends that Judge McLaughlin repudiated 
the qualitative and quantitative distinctions between “do¬ 
ing business” and “transacting business” as stated by this 
Court in Goldberg et al. v. Southern BtMers, Inc., 87 U. S. 
App. D. C. —, 184 F. (2d) 345 (1950). Judge McLaughlin 
did nothing of the sort. The distinction between “doing 
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business” which relates to “a consistent pattern of regu¬ 
lar business activity” and “transacting business” which 
deals with “casual and irregular” activity is still valid. 
But both concepts still require foreign corporations to be 
engaged in their normal, regular and usual business activi¬ 
ties. In other words, the term “transact business” does 
not comprehend a disconnected act unrelated to the regu¬ 
lar and ordinary business in which a foreign corporation 
is engaged. 

In Pressed Radiator Company v. Hughes, 155 ILL App. . ! 
80, 85 (1910), it was held “that the words ‘doing business’ 
and ‘transacting business’ as used in statutes regulating 
foreign corporations, have by numerous judicial decisions 
been given a settled and recognized meaning and refer 
only to the transaction of the ordinary business in which 
the corporation is engaged, and do not include acts not 
constituting any part of its ordinary business, such as in¬ 
stituting and prosecuting actions in courts . . . ”. To the 
same effect are: Alpena Portland Cement Co. v. Jenkins j 
Reynolds Company, 244 HL 354, 91 N. E. 480 (1910); Crites j. 
v. Associated Frozen Food Packers, Inc., 183 Or. 191, 191 
P. (2d) 650 (1948); Freedlander Bros. v. Dial, 218 Ala. 245, 1 
118 So. 508 (1928). 

Appellees’ participation in litigation before the Federal 
Communications Commission and the compromise and set¬ 
tlement of the same do not constitute the transaction of j 
business within the District. Appellees’ businesses are the j 
operation of radiobroadcasting stations in New York and 
Pennsylvania. Appellees’ acts within the District are at 
best “merely incidental and collateral activities (which) j 
will not suffice” for service of process. Zimmers et al. v. I 
Dodge Bros., Inc. (D. C. HL 1927) 21 F. (2d) 152,156 and 
cases cited therein; and see Fletcher, Cyclopedia Corpora¬ 
tions § 8714 and cases cited therein. 


i 
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Litigation and the Compromise and Settlement of that 
Litigation Does Not Constitute a Transaction of 
Business Within the District. 

• The administrative proceedings before the Federal Com¬ 
munications Commission in which appellant and appellees 
participated are similar to the institution, prosecution or 
defense of a suit in a court of law. The rule is well estab¬ 
lished that a foreign corporation’s participation in litiga¬ 
tion in another jurisdiction does not constitute either 4 ‘do¬ 
ing business” or “transacting business” for the purpose 
of service of process. Edward Sales Co. v. Harris Struc¬ 
tural Steel Co. (D. C. Maine 1927) 17 F. (2d) 155; Com- 
pagnie Du Port de Rio De Janeiro v. Mead Morrison Mfg. 
Co. (D. C. Me. 1927) 19 F. (2d) 163; R. L. Witters Associ¬ 
ates, Inc. v. Ebsary Gypsum Co. (D. C. Fla. 1937) 19 F. 
Supp. 646. 

Obviously, appellees’ participation in litigation before 
the Federal Communications Commission does not con¬ 
stitute a transaction of business within the meaning of the 
second paragraph of § 103. 

It follows that the compromise and settlement of litiga¬ 
tion before the Federal Communications Commission does 
not amount to a transaction of business. The great weight 
of authority is to the effect that a foreign corporation enter¬ 
ing into a state for the purpose of compromising and 
settling a single controversy is not transacing business, 
otherwise “compromises, so much favored by law, are 
largely at an end as to foreign corporations”. Louden 
Machinery Co. v. American Malleable Iron Co., (CC Iowa 
1904) 127 Fed. 1008. The cases are dicussed and analyzed 
in Fletcher supra, § 8723; Campbell v. United States Radi¬ 
ator Corp., 86 N. H. 310,167 Atl. 558 (1933); Consolidated 
Textile Corp. v. Gregory, 289 U. S. 85 (1933) reversing 
209 Wis. 476, 245 N. W. 194 (1932). 

The vice in appellant’s argument is that it extracts a 
few phrases from the second paragraph of § 103, viz.. 
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4 4 suits growing ont of contracts entered into or to be per¬ 
formed in whole or in part”, and distorts their meaning 
beyond the context of the statute. What happened in this 
case was that all of the parties to this appeal compromised 
and settled litigation pending before the Federal Communi¬ 
cations Commission. This settlement was approved by the 
Commission (App. 4). Thus, it was ancillary to and con¬ 
stituted a portion of the proceedings before the Commis¬ 
sion. Under such circumstances, the settlement is outside 
the scope of the second paragraph of § 103. 


IV. 


The Attorneys for Appellees are Not Agents of Appellees 
Upon Whom Service in Another Suit May be Main¬ 
tained. 

Appellant in its brief at p. 9 contends that “The attorneys 
and agents who signed the contract on behalf of appellees 
and bound them thereto without the necessity of confirma¬ 
tion or ratification were agents within the contemplation 
of the Code provision and service upon them was effectual 
to bring appellees before the District courts.” 

At the outset the affidavits and depositions of Messrs. 
Caldwell and Segal contradict the claim of appellant’s 
brief that they executed the settlement agreement without 
confirmation or ratification by the appellees. Mr. Caldwell 
testified on cross-examination that he was specifically 
authorized to sign the settlement and that “the officers 
that were here find with whom the matter was discussed 
. . . approved the compromise” (App. 15). Mr Segal in 
his affidavit stated he was “specifically authorized by 
YVYVSW, Inc. to sign the letters” (constituting the settle¬ 
ment) (App. 11). 

In order for Messrs. Caldwell and Segal to be “agents” 
of appellees’, they must be expressly or impliedly author¬ 
ized to receive service. It is clear that no express authori¬ 
zation is involved. Were the relationships among attorneys 
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and their clients such as to render it fair, reasonable and 
just to imply an authority on the part of the attorneys to 
receive service? To state the question is to answer it. In 
addition, the confirmation of the terms of the settlement by 
appellees negatives any agency relationship for the purpose 
of receiving service. Fletcher, supra § 8736. 
i Finally, ‘‘unless the statute specifically so provides, it 
is not ordinarily sufficient to serve process upon an 
attorney who is merely retained by the foreign corporation 
to represent it in litigation involving the company”. 
Fletcher supra § 8737. 

In Thach v. Continental Travelers’ Mutual Accident 
Ass’n, 114 Tenn. 271,282,283,284, 285,87 S. W. 255 (1904), 
complainant attempted to serve a resident attorney, as 
agent for a foreign corporation. Defendant corporation 
had no regular or established agency, or place of business 
in the state; it had employed the resident attorney in the 
very matter which was the subject of the suit. The statutes 
governing service of process on foreign corporations in 
Tennessee are quoted in their entirety since they are 
broader and more inclusive than the District Code: 

“That any corporation claiming existence under the laws 
of any other State, found doing business in this State, 
shall be subject to suit there to the same extent that corpora¬ 
tions of this State are, by the laws thereof, liable to the 
same, so far as relates to any transaction had in whole 
or in part within this State, or in case of action arising 
here, but not otherwise”. 

“Any corporation having any transaction with persons, 
or having any tranactions concerning any property situ¬ 
ated in this State through any agency acting for it within 
this State, shall be held to be doing business within the 
meaning of section 1 of this act”. 

“Process may be served upon any agent of said corpora¬ 
tion that is within the county where the suit is brought, no 
matter what character of agent such person may be, and 
in the absence of such agent, it shall be sufficient to serve 
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the process upon any person, if found within the county 
where the suit is brought, who represented the corporation 
at the time of the transaction ont of which the suit arising 
took place”. 

The court held “that Anderton (resident attorney) was 
not the kind and character of agent upon whom process 
could be served to give the court jurisdiction of the defend¬ 
ant association. The only fact found by the court of chanc¬ 
ery appeals to establish the agency of Anderton is that he 
was employed in the capacity of an attorney to defend any 
litigation against it that might grow out of the death of 
Dr. Thach ... It is clear from the findings of the court of 
chancery appeals that Mr. Anderton had no connection 
whatever with this association, except as an attorney. It 
is true that under his employment he looked up evidence 
and investigated the case before any suit was brought; 
that he talked to Dr. Murrel about the case, and procured 
his statement. But all this was done in the capacity of an 
attorney. . . In the present case it does not appear 
that the original transaction, viz., the issuance of the policy, 
had taken place in the State of Tennessee; nor was Mr. 
Anderton acting in the capacity of an agent, but simply 
as an attorney to defend litigation in the event a suit 
might be brought”. 

“Now, we think, upon the facts found by the court of 
chancery appeals, that the jurisdiction of a nonresident 
corporation may not be obtained by service of process on 
a resident attorney who has been retained simply in that 
capacity”. 

To the same effect are Delta Insurance <£ Realty Agency 
v. Fourth, National Bank of Montgomery , 146 Miss. 11, 111 
So. 435 (1926); Philip v. The Covenant Mutual Benefit 
Association , 62 Iowa 633,17 N. W. 903 (1883). 

Judge McLaughlin correctly applied the foregoing prin¬ 
ciples of law when he stated that “this disconnected act 
which was a part of litigation does not cause the writers 
of the letters to become agents within the meaning and in- 




tent of the second paragraph of Title 13, Section 103, so 
as to cause service upon them to constitute service in the 
event it should be established that the corporations were 
doing business. (App. 22)”. 


V. 

The Settlement Agreement is an Isolated and Unusual 
Act Which Does Not Constitute the Transaction of 
Business Within the District. 

Messrs. Caldwell and Segal testified that they do not 
customarily execute settlement agreements for their clients. 
(App. 15,16, 20). Mr. Caldwell could “recall no instance 
precisely like this (App. 16) ”. Mr. Segal testified to the 
same effect (App. 20). Thus, the execution of the settle¬ 
ment agreement by the attorneys for the appellees was a 
single and isolated act. 

In International Shoe Co. v. State of Washington, 326 
U. S. 310, 317 (1945), the Supreme Court held that “single 
or isolated items of activities in a state in the (foreign) 
corporation’s behalf are not enough to subject it to suit on 
causes of action unconnected with the activities there. St. 
Clair v. Cox, supra, (106 U. S.) 359, 360; Old Wayne Life 
Ass’n. v. McDonough, 204 U. S. 8, 21; Frene v. Louisville 
Cement Co., supra, (77 U. S. App. D. C., 129,134 F. (2d.) 
511) 515 and cases cited. To require the corporation in 
such circumstances to defend the suit away from its home 
or other jurisdiction where it carries on more substantial 
activities has been thought to lay too great and unreason¬ 
able burden on the corporation to comport with due 
process”. 

Although the Goldberg case held obiter dictum that the 
phrase “transact business”, comprehends casual and irreg¬ 
ular acts, it does not overrule the Frene case. Cf. Frye v. 
Batavia (N. Y.) Veteran f s Administration Employees 
Credit Union No. 189, 8 F. R. D. 334, 335 (1943). 
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The execution of the settlement agreement was an iso¬ 
lated act which was unconnected with the appellee’s activi¬ 
ties of operating radio broadcasting stations. Under such 
circumstances, appellees are neither doing nor transacting 
business within the District. Hutchinson et at. v. Chase & 
Gilbert, 2d Cir. 1930, 45 F. (2d) 139; McNeal-Edwards Co. 
v. Frank L. Young Co., 1 Cir. 1930, 42 F. (2d) 362; Nicolai 
v. Sugarman Iron <$> Metal Co., 23 Ariz. 230, 202 Pac. 1075 
(1907); Tick Wo v. Hopkins, 118 U. S. 356 (1886). 

Respectfully submitted, 

WWSW, lire, aitd WEBB, Inc., 
By 

Paul M. Segal 
Harry P. Warner 
816 Connecticut Avenue 
Washington, D. C. 
Attorneys for Appellees. 

Of Counsel 

Segal, Smith & Hennessey 
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ADDENDUM. 

SEGAL, SMITH & HENNESSEY 

Woodward Building 
Washington 5, D. C., January 20,1947. 

Dear Elliot: 

We are writing you for the purpose of reducing to writ¬ 
ing the offer we m ade your clie nt, W ICA, Inc., on behalf 
of our clients, WEBB, Ino, and wWSW, Inc. 

We are basing our offer on certain developments in the 
cases before the Federal Communications Commission 
wherein your client and ours, together with WSVA made 
application for full time regional facilities at 970 kilocycles. 
We make reference to the Commission’s proposed decision 
released October 21st proposing to grant the WICA appli¬ 
cation in accordance with the terms of the application. This 
proposal, if made final, wo uld m ake it d ifficul t, if not im¬ 
possible, to grant both the WEBB and WWSW applica¬ 
tions. At oral argument on November 27th, the suggestion 
was brought forward that an amendment be made in the 
proposed decision so that WICA grant would be made con¬ 
tingent on the use of an antenna which would d istrib ute the 
radia ted power in such a way as to enable both WEBB and 
WWSW to receive grants also. 

On this basis, we engaged Glenn Gillett to design a direc¬ 
tive antenna. You have a full copy of his design supported 
by his affidavit of January 15th. It proposes a more expen¬ 
sive design than is covered in the proposed decision of the 
Commission. 

We understand that it would cost your client $25,100.00 
to build the antenna heretofore proposed by it. We recog r 
nize a moral responsibility, at least in part to compensate 
WICA for additional expense it would incur if it put in 
the Gillett-designed antenna. We attach our engineer’s 
estimates of what it would cost to put that in. The engi¬ 
neer’s estimates should be revised upwards to cover an 
additional $2,000.00 in legal and engineering fees and an 
additional $3,500.00 for purchase of land 

Accordingly, we propose that if the Commission enters 
its final order granting WTCA’s application on terms sub¬ 
stantially similar to those covered in the Gillett design and 
if WICA constructs the station in accordance with the Com- 
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mission’ s au thorizat ion a nd if the Commission shall have 
granted WEBB and W WSW regional facilities on 970 kilo¬ 
cycles, we shall reimburse WICA for its extra expense in 
the sum of $25,000.00, provided that WICA will make over 
to ns its title to the existing vertical antenna and the exist¬ 
ing Blaw-Knox tower not yet erected. This compensation 
is based on your putting in four uniform cross section 
guyed Truscon towers. If they should cost more than 
$20,000.00 in place, erected, painted and lighted, we shall 
reimburse WICA for the difference. We also expect the 
installation of Western Electric coupling and phasing 
equipment using the same units for both day and night op¬ 
eration but with variable taps or connections for the sunset 
shift. If after these are installed, your engineer finds them 
to be unsatisfactory, you are to have them inspected by 
Earl Cullum of Dallas, Texas, and if he gives his written 
opinion that the installation is not satisfactory from the 
engineering standpoint, we shall additionally compensate 
you for the additional cost involved in using separate phas¬ 
ing and coupling equipment for day and night operation. 

Yours truly, 


Accepted.: 
WICA, Lsrc., 
By 


WEBB, Inc., 

By: /s/ Louis G. Caldwell, 

_ Its Attorney . 

WwSW, Inc., 

By: /s/ P. M. S^gal, 

Its Attorney . 


Its Attorney. 

Paul M. Segal, Esqr e., 
Attorney for WWSW, Inc., 

Louis G. Cald well, E sqre., 
Attorney for WEBB, Inc., 
Washington, D. C. 

Dear Paul and Louie: 


January 21,1947. 


I have your letter of January 20th regarding the pay¬ 
ment to be made to WICA, Inc., for construction costs in 


excess of that contemplated by the original propo sal wh ich 
did not p rotect the suggested operation of Stations W WSW 
and WEBB. It appears to be correct in most respects but 
it must be modified. 

The engineer’s estimates to which yon refer as covering 
the cost of purchasing and installing the “Gillett-designed” 
four-element array contain the following item: 

“Phasing and coupling equipment, including duplicate 
coaxial transmission lines, and provision for either switch¬ 
ing taps or actual separate tuning units—$12,500. ’ ’ 

During our last conference at the Commission Mr. Barron 
indicated his belief that separate phasing equipment should 
be installed for day and night use inasmuch as a broadside 
array is to be employed during the day and an in-line array 
at night. Mr. Barron is now more than ever convinced 
that such an installation is necessary in order to achieve 
entirely satisfactory operational results from an engineer¬ 
ing standpoint. At the conference there was some indica¬ 
tion that file desirability of this installation might be deter¬ 
mined during construction, but I do not recall that it was 
ever intimated that we should wait until the installation is 
completed or until the station goes on the air. Mr. Barron 
has now expressed the definite opinion that a single set of 
phasing equipment will be unsatisfactory and we, there¬ 
fore, desire to submit the matter to Earl Cullum at the 
outset. We shall abide his decision even though it should 
be that he must postpone giving his opinion until the sta¬ 
tion has been constructed. 

Furthermore, your letter contemplates the installation 
of Western Electric coupling and phasing equipment. Mr. 
Barron mentioned Western Electric because that was the 
only equipment upon which he had an estimate, but he 
might want to use BCA or other comparable equipment. 
Therefore, the make should not be specified. 

We are perfectly willing to accept the $12,500 figure for 
the above quoted items, but we want it to be understood 
that, if Mr. Cullum should recommend a second set of phas¬ 
ing and coupling equipment, you will reimburse WTCA, 
Inc., for the difference between that installation and the 
one above mentioned at $12,500. 

You refer to our estimate of $25,100 for the complete in¬ 
stallation, minus transmitter, contemplated by our two- 
element proposal. This is correct, but it does not take into 
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account the credit which would be applied against it from 
the salvage of the Blaw-Knox tower which WICA has in 
storage and which represents an investment of approxi¬ 
mately $2,600. However, you ask that both this tower and 
the Truscon now in use be assigned to you. Strictly speak¬ 
ing, the salvage value of the Blaw-Knox should be elimi¬ 
nated from both estimates. Nevertheless, rather than argue 
the point in view of your having allowed approximately 
$2,000 more than your estimate in order to arrive at the 
total amount of $25,000 we are willing to make the assign¬ 
ment of both towers as you suggest provided that, at the 
same time, you will assume the storage charges which may 
thereafter accrue. 

To the end that these modifications may be incorporated 
in one document, I suggest that the last sentence in your 
letter, beginning “We also expect”, be eliminated and that 
there be substituted the following new paragraph: 

Our engineer’s estimates which are attached show “phas¬ 
ing and coupling equipment, including duplicate coaxial 
transmission lines, and provision for either switching taps 
or actual' separate tuning units” at a total cost of $12,500. 
We consider that this figure will be adequate to cover a com¬ 
plete, single, four-element phasing system which should be 
satisfactory for the WICA operation. However, we under¬ 
stand that the WTCA consulting engineer, John Barron, 
considers that there should be separate sets of phasing and 
coupling equipment for both day and night operation be- 
1 cause at one time the array is to be operated broadside and 
tibe rest of the time in line. If Mr. Barron should persist in 
his opinion we agree that the question should be submitted 
to Mt. Earl Cullum of Dallas, Texas, for decision. If he 
should recommend, in writing, separate sets of equipment 
for day and night operation we agree 1 to pay the additional 
cost involved for such an installation over and above the 
$12,500 figure above mentioned. 

Unless you advise to the contrary, I assume that the pay¬ 
ment of the sum of $25,000, upon which we are now agreed, 
i will be made upon the issuance of the construction permits 
to all three applicants as contemplated, and at the same 
time WICA will assign to either or both of your clients, as 
■ you may specify, the standing Truscon tower and the stored 
Blaw-Knox tower, but that you will permit the Truscon to 
be used until: WICA i 8 ready to go on the air with the four- 
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•element array, at which time yonr clients will assume the 
responsibility of its removal. Any additional costs in¬ 
curred, for which your clients have assumed liability, will 
be the subject of a check or checks for reimbursement im¬ 
mediately upon completion of construction, provided, of 
course, that you shall be entitled to examine the receipts or 
other evidences of the expenditures covered. Actually, the 
words “if WICA constructs” in the last paragraph of page 
one of your letter should be changed to read “if WICA 
agrees to construct”, but I’m not disposed to haggle about 
the tense if your assurances be forthcoming. 

I understand that the proposed Order of the 'Commission 
in this case has been prepared and is ready for initialing. 
If I may have your verbal assurances that your letter of 
January 20th will be changed as herein requested and that 
my above assumptions are correct, I shall gladly initial the 
order on behalf of WICA without awaiting the formality 
of executing the modified letter. 

Cordially yours, 

WICA I*rc., 

By Eliot C. Lovett, 

Its Attorney. 

> 

SEGAL, SMITH & HENNESSEY 

Woodward Building 

Washington 5, D. C., January 22,1947. 

Dear Elliot: 

As it n ow stands, t he un derstanding amongst WICA 
Inc., WEBR> Inc^ and WWSW, Inc., is embodied in three 
documents: 

1. Caldwell’s and my letter to you of January 20th. 

2. Your letter to us of January 21st. 

3. The present letter. 

As I explained to you over the phone, your letter of the 
21st doesn’t quite express what we are to do on the ques¬ 
tion of single or double phasing equipment. 

The amount we intend to pay, in case Cullum specifies 
double equipment, is the exact difference between the cost 
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of the single equipment and the cost of the actually-installed 
double equipment, both from the same manufacturer. It is 
not the difference between $12,500.00 and the ultimate cost. 

If you will be good enough to initial two copies of the 
present letter for each Louie and me, you will then tie the 
whole series together. 


Very sincerely yours, 

/s/ Paul M. Segal. 


Elliot C. Lovett, Esq., 
729 15th Street, N. W., 
Washington 5, D. C. 



/ 



1 




